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Virginia, for the agency.

BEFORE
Richard W. Vitaris
Administrative Judge

INITIAL DECISION

INTRODUCTION AND JURISDICTION

On about November 10, 2003, David T. Tinsley timely appealed the action
of the agency removing him from the position of Supervisory Special Agent GM-
[811-14 (Criminal Investigator), with the Miami, Florida, Field Division of the
Drug Enforcement Administration (DEA) effective October 28, 2003.

The Board has jurisdiction over this appeal pursuant to 5 U.S.C. §§
T511(a)(1}(A), 7512(1), 7513(d) and 7701(a). The hearing the appeilant requested
was held on March 15-17, 2004, at Miami, Florida. For the reasons stated below,

the agency action is MITIGATED.
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ANALYSIS AND FINDINGS
1. Undisputed facts.

The appellant, a Supervisory Special Agent with the DEA, was assigned to
the Miami Field Division as the Group Supervisor (GS), for Enforcement Group
43. In December 1996, Group 43, under the appellant's supervision, initiated an
investigation targeting the drug and money laundering activities of several high-
level Columbian drug traffickers. This Operation was code-named “Operation
Cali-Man.” Authorization to launder drug proceeds of specific targets and to use
the proceeds generated by the undercover operation was subsequently requested
and approved by the Attorney General of the United States in August 1997, by
means of the Sensitive Activities Review Committee (SARC).

In SARC operations, law enforcement agents are allowed to engage in what
would otherwise be an illegal activity, specifically laundering drug proceeds and
acceptance of "commissions" which are used to further fund the law enforcement
operation. Operation Cali-Man had the authority to launder up to $10 million
dollars.

The document authorizing Operation Cali-Man authorized the use of funds
generated by the undercover operation—the commissions—for “reasonable and
necessary expenses” of the Operation but specified that "[e]xpenditures of under
$1,000 will be approved by the Group Supervisors and expenditures in excess of
$1,000 will require ASAC  [Assistant Special  Agent-in-Charge]
authorization/signature. An expenditure over $10,000 will require SAC [Special
Agent-in-Charge] approval." SARC Proposal, Article XIV, §9. Such approval is
required "[p]rior to expending any commission funds. .. ." /d. at § 10.

In December 1998, Group 43 re-established Mr. Baruch Vega and Mr.
Roman Suarez as confidential sources to assist in Operation Cali-Man. Baruch
Vega has been a source of information for several Federal law enforcement

agencies, including the Federal Bureau of Investigation (FBI), the Customs
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Service and the DEA. Roman Suarez had been a source of information for the
DEA. Some of Baruch Vega’s Columbian contacts were fugitives and/or targets
of Operation Millennium, a multi-jurisdictional, multi-agency investigation that
tied drug trafficking activity within the United States to the highest levels of the
international cocaine trade. Due to his ability to interact with high-level
Colombian drug traffickers, Mr. Vega was utilized to facilitate the surrender and
cooperation of several Operation Millennium targets. During the course of
Operation Cali-Man, agents under the appellant's supervision traveled with Mr.
Vega on several occasions to and from Panama in furtherance of these activities.

In October 1999, discussions at the Miami Field Division of the DEA led to
a management decision that the appellant's Group 43 would assist Group 9 in the
surrender and transportation of an indicted Operation Millennium fugitive, Mr.
Orlando Sanchez-Cristancho. It was further decided that, since Mr. Cristancho
was indicted under Operation Millennium, Group 9 agents would handle his
debriefing first, although Group 43 would have access to him afterwards.

As a result of several meetings held in the weeks before his surrender, the
decision was made to covertly bring Mr. Cristancho from Panama to Miami,
Florida. Mr. Cristancho was brought from Panama to Florida aboard a private
aircraft leased from Aero Group Jets by Mr. Vega.

On or about November 17, 1999, the appellant received an invoice from
Aero Group Jets in the amount of $23,200 for the rental of the aircraft used to
transport Mr. Cristancho. The appellant directed one of his subordinates, Special
Agent (SA) Lawrence Castillo, to indicate on the invoice that the expense was
authorized by SAC Vincent Mazzilli. The appellant also told his immediate
supervisor, ASAC Ernesto Perez, that the lease of the jet had been approved by
SAC Mazzilli. The appellant directed the payment and filing of the invoice with
the Operation Cali-Man records.

On or about February 14-15, 2002, the appellant was interviewed by Office

of Professional Responsibility (OPR) investigators, in the course of an official
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administrative inquiry, regarding the authorization of the use of the private jet for
the transportation of Mr. Cristancho. The appellan; stated that it was authorized
by SAC Mazzilli, ASAC Perez, and himself. In statements made to OPR
investigators, ASAC Perez and SAC Mazzilli denied approving the expenditure of

funds for the lcase of a private jet.

2. The agency failed to prove that the appellant made a false statement to OPR

investigators (Charge 1) or that he created a false. misleading, or inaccurate

document (Charge 2) with regard to whether he had SAC and ASAC approval for
the charter of a private jet.

Charges 1 and 2 concern the appellant's charter of a private aircraft to

transport Orlando Cristancho from Panama to the United States to surrender to
U.S. law enforcement.

Mr. Cristancho was a major drug kingpin. Country Attaché Jay Bergman,
the DEA Attaché to Panama, testified that Cristancho was considered by DEA to
be a "top level trafficker,” or "head of an organization," or someone "classified
under [DEA's] system as one of the highest. . . drug violators, someone 1n a

command and control capacity." Hearing Transcript (HT) at 537. Former
Assistant U.S. Attorney Edward Ryan, who prosecuted Medillin Cartel kingpin
Fabio Ochoa, testified that "[Cristancho] was seen as somebody who was sort of
something of a hub in a wheel situation, where he had connections to many of the
different players in the Millennium indictment, and specifically the bigger names,
which included Bernal-Madrigal and Fabio Ochoa.” HT at 557. According to
Assistant U.S. Attorney Ryan, the surrender and cooperation of Cristancho was
viewed as a "major coup" because he could also work proactively in an
undercover capacity and could produce "huge results" because he was so well
placed with the Colombian drug trafficking community. HT at 557-538.

Charge 1 alleges that the appellant made a false statement to OPR

investigators when he told them that he had the approval of SAC Mazzilli and
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ASAC Perez to charter the private jet used to Mr. Cristancho from Panama to
Miami, Florida. Charge 2 alleges that the appellant created a false, misleading, or
inaccurate document when he directed SA Castillo to indicate on the invoice that
the expense was authorized by SAC Mazzilli. To prevail, the agency must prove
the charges by a preponderance of the evidence. 5 U.S.C. § 7701(c)(1)(B).
Preponderant evidence is "the degree of relevant evidence that a reasonable
person, considering the record as a whole, would accept as sufficient to find that
a contested fact is more likely to be true than untrue." 5 C.F.R. § 1201.56(c1)(2).

For ease of analysis, these charges will be discussed together because both
charges turn on the credibility of the appellant and SAC Mazzilli. The crux of the
issue is whether the appellant lied about having sought and obtained the required
authority from SAC Mazzilli to lease a private aircraft at an expense of $23,200.
If so, Charge | must be sustained because the appellant lied to OPR investigators.
Charge 2 must also be sustained because by instructing SA Castillo to note on the
invoice for the aircraft charter that SAC Mazzilli had approved the expenditure,
the appellant would have created a false, misleading, or inaccurate document. On
the other hand, if the appellant's testimony that he had SAC Mazzilli's approval
were truthful, or if the appellant reasonably believed he had SAC Mazzilli's
approval, then both these charges must fail.

In support of the charges, the agency presented the testimony of SAC
Mazzilli. SAC Mazzilli flatly denies that he ever approved the éxpenditure. HT at
149, 150, 153, and 154. Indeed, he testified that the DEA had its own Airwing
headquartered in Texas, which was available for missions, to include covert ones,
and, therefore, if the subject of using a private plane had come up, he would have
questioned why the DEA Airwing could not have been used instead. HT at 150.
SAC Mazzilli stated that he would certainly have recalled a discussion regarding
the charter of an aircraft because he (Mazzilli) had never used a chartered plane

in his entire career with DEA. Moreover, the record reflects that ASAC Perez,
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who did not testify at the hearing, has no recollection of the approval. Agency
File, Tab 4x, Subtab 119, pp. 94, 97.

The appellant, on the other hand, testified just as flatly that he did receive
SAC Mazzilli's approval. The appellant testified about a meeting with SAC
Mazzilli at which he believed that ASAC Perez was also present. According to
the appellant, SAC Mazzilli principally wanted to know whether the appellant
and his group could actually get Mr. Cristancho to surrender, and the appellant
suggested that they could. During the course of that discussion, the appellant
mentioned to SAC Mazzilli that they could bring Mr. Cristancho in on a jet that
would cost around $20,000. HT at 669-71.

The appellant further testified that, during that meeting, he also mentioned
what Mr. Cristancho could do for the DEA, including using him proactively,
using him against the remaining Millennium defendants and possibly using him
against Mexican police officers with whom he had contact. SAC Mazzilli seemed
more concerned about the nature and extent of Mr. Cristancho's cooperation after
his arrival than how he would get here. HT at 669-71. Finally, the appellant
testified that

When we finished the conversation Mr. Mazzilli says to me. He took
his two fingers, I'll never forget, and he looked at me and said, "Go
do it, get him in here and get him in here now." As God 1s my
witness that's exactly what he said, and that's exactly what we were
able to do.

HT at 671.

I credit the appellant's testimony over that of SAC Mazzilli for several
reasons: First, the appellant's testimony is corroborated by that of Associate SAC
Sandalio Gonzalez. Second, the appellant presented highly persuasive polygraph
evidence to support his credibility. And lastly, the appellant, a highly respected
and talented law enforcement officer, had no motive whatsoever to lie about SAC

Mazzilli's approval of the aircraft charter.
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Associate SAC Sandalic Gonzalez, a member of the Senior Executive
Service and currently the SAC of the El Paso Field Division, testified that, in his
view, SAC Mazzilli had approved the appellant's charter of the aircraft. Associate
SAC Gonzalez, who was both the appellant's second-level supervisor and SAC
Mazzilli's immediate subordinate, testified that at a lengthy meeting which he
attended during which SAC Mazzilli, in his presence, essentially instructed the
appellant to do whatever he had to do to get Mr. Cristancho into the United States
and to cooperate in the Millennium case. Specifically, Associate SAC Gonzalez
testified:

Q: Were you ever at a meeting when certain instructions were given
to Mr. Tinsley?

A: Yes.
Q: And tell us about that meeting.

A: Well in that meeting Dave indicated that his group had the means
to get Cristancho to surrender and that they could do that. They
could bring him in. And Mr. Mazzilli told him to go ahead and bring
him in. "Do whatever you have to do to bring him n."

Q: And that's basically what he said?
A: Basically, yes.
Q: Now what did you understand that to mean when he said it?

A: To me that meant that the services or resources of Group 43 were
going to be used to accomplish this. And this was going to be an
operation that was going to be covered or paid for by Group 43 with
the Commission Account. (HT 468-69).

HT at 468-69.

On cross-examination, the agency attempted to portray Associate SAC
Gonzalez's testimony as ludicrous by suggesting that SAC Mazzilli's saying "Do
whatever you have to do to bring him in," would not mean that the appellant did
not have to comply with the restrictions imposed on Operation Cali-Man by the

SARC, such as the restriction that expenditures in excess of $10,000 required the

prior approval of the SAC.

Associate SAC Gonzalez clarified his testimony stating:
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Q: Do you interpret that to mean to do absolutely anything he could
do to get him in?

A: Of course not.
Q: So there is some limit on it?
A: Well we're Law Enforcement Officers. Anything legal.

Q: Would you also interpret that to mean subject to the authority that
you have?

A: Well sure. Subject to the authoritv that the SAC has.
HT at 504-05. (emphasis added).

| questioned Associate SAC Gonzalez about this point personally in order

to ensure I fully understood his testimony. Associate SAC Gonzalez made it
absolutely clear that his interpretation of SAC Mazzilli's statement to the
appellant was that the appellant would be authorized to use any appropriate
means necessary to bring Mr. Cristancho in, consistent with all the authority that
SAC Mazzilli could give him including the lease of a private jet.

[ give great weight to Associate SAC Gonzalez's testimony. As the
Associate SAC, Mr. Gonzalez was SAC Mazzilli's alter ego. Unlike the appellant
who was several levels below the SAC in the chain of command, Associate SAC
Gonzalez, like SAC Mazzilli was a Senior Executive with DEA, worked directly
with SAC Mazzilli, and knew him well. T find the fact that Associate SAC
Gonzalez himself believed that SAC Mazzilli had approved the charter of the
aircraft to be persuasive evidence that the appellant would have reasonably
believed the same thing.

Although the agency argues that ASAC Perez's prior statements do not
substantiate the appellant's testimony, I find that they do. In his affidavit, ASAC
Perez states:

Although I have no specific recollection of having discussed the
matter of the private aircraft with GS Tinsley in advance of the trip, I
cannot state categorically that I did not do so. If GS Tinsley states
that he discussed it with me in advance, I cannot say that he 1s wrong
or incorrect. His recollection may simply be better than mine.
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In any event, I did authorize the lease of the jet when I signed the
monthly report weeks later. Cristancho was a major violator whose
cooperation was potentially extremely valuable to the DEA.
Moreover, although I do not specifically recall discussing it with GS
Tinsley in advance, 1 would have had no problem authorizing the
expenditure before it occurred.

Appellant's Exhibit A.

On April 2, 2003, a polygraph examination of the appellant was conducted
by George B. Slattery, a Diplomate and Board Certified Forensic Examiner and
principal shareholder of Slattery Associates, Inc. The polygraph examination
related direcily to the false statement and false document specifications in
Charges 1 and 2.

Mr. Slattery testified that the appellant was telling the truth when he
answered these relevant questions:

Q: Regarding whether your alleged personal conversations with
Vincent Mazzilli and Michael Kane concerning those charges against
you; do you intend to answer truthfully each question about that?

(A) Yes.

Q: Did Vince Mazzilli really verbally approve to you the lease of
that private aircraft to bring Orlando Sanchez-Cristancho to Miami?

(A) Yes.
HT at 628-29.

In considering whether to allow polygraph examinations into evidence, and
in determining the weight to be given such evidence, the Board will consider a
number of factors. The principal factors cited by the courts in denying
admissibility include: (1) the possibility that a person who is in fact practicing
deception might "beat the machine” and appear truthful, Meier v. Department of
Interior, 3 M.S.P.R. 247, 253 (1980); (2) the likelihood that a jury would give
significant, if not conclusive, weight to a polygrapher's opinion as to a witness'
truthfulness in responding to a question bearing on an ultimate issue in a criminal

case, id.; and (3) the party's failure to lay an adequate foundation for the

.10
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testimony by demonstrating the polygraph's substantial reliability and acceptance
and establishing the competence of the examiner and the examination technique.
Id.

[ find the polygraph examination in this case to be admissible and highly
probative. Mr. Slattery is a renowned polygrapher with impressive credentials.
Appellant’s Exhibit E. Mr. Slattery has been a polygraph examiner for more than
41 years. During that time, he has conducted at least 15,000 separate
examinations, and has supervised at least 20,000 examinations. HT at 613. He
utilizes the Baxter Technique, which 1s rated as the top polygraph technique in
terms of wvalidity, accuracy and reliability. Studies have shown that such
technique produce results in the 97-98% accuracy range. HT at 611-12.

Mr. Slattery has been the President of the Florida Polygraph Association on
two occasions, the Chairman of its Board of Directors on 3 occasions and has
held numerous other offices relating to both law enforcement and private
industry. He 1s also a full member of the American Polygraph Association, the
American Association of Police Polygraphers and the National Polygraph
Association. HT at 612-13. He has been qualified on numerous occasions as an
expert polygrapher in both federal and state courts. HT at 614.

In his career, Mr. Slattery has conducted polygraphs for numerous law
enforcement agencies, including the DEA itself, and has trained polygraph
examiners for law enforcement agencies. He has even set up polygraph programs
for state and local law enforcement agencies in Florida. HT at 611-12, 615-16.
SA David Stephens, a former Operation Cali-Man case agent who is currently a
DEA polygraph examiner testified that Mr. Slattery has an excellent reputation
within the polygraph community. (HT 608).

It is improbable that the appellant could have contemplated "beating the
machine" with Mr. Slattery. Historically, 75-80% of those who take polygraphs
with Mr. Slattery fail them, in the sense that the examinees are found by him to

be deceptive. HT at 616. Moreover, the accuracy of Mr. Slattery's polygraph




