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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

EL PASO DIVISION

RENAE BAROS, §
§
Plaintiff, §
§

V. § EP-05-CA-0336-H
§
MICHAEL CHERTOFF, SECRETARY  §
DEPARTMENT OF HOMELAND §
SECURITY, §
§
Defendant. §

DEFENDANT’S MOTION FOR PROTECTIVE ORDER
AND REQUEST FOR IN CAMERA INSPECTION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Defendant, MICHAEL CHERTOFF, Secretary, Department of Homeland
Security, by and through the United States Attorney for the Western District of Texas, and files his
Motion for Protective Order and Request for In Camera Inspection, and in support of would show
as follows:

I. FACTS

Plaintiff filed the above styled and numbered lawsuit on September 1, 2005, asserting claims
of discrimination, hostile work environment and retaliation. This lawsuit was based on an EEQOC
Complaint of Discrimination in which Plaintiff challenged her non-selection from several
promotions she sought. Plaintiff also alleged that she had been subjected to a hostile work
environment.

On February 26, 2007, Plaintiff filed her First Amended Complaint in which she added to
her lawsuit a second EEO Complaint of Discrimination. See Docket No. 30. In the second EEO

Complaint, Plaintiff challenged a ten day suspension she received for making a false report to the
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El Paso Police Department (EPPD) and then not being truthful to investigators of the Office of
Professional Responsibility regarding those charges.

As a result of the arrest and charge of making a false report to the police, Plaintiff agreed to
enter the Pre-Trial Diversion Program. Upon successful completion of the six month court
supervised program, the charges against Plaintiff were dismissed. When questioned by the Office
of Professional Responsibility regarding the false report charges, Plaintiff denied making any false
statements to the Police Department, despite the fact that surveillance video evidence contradicted
her report. Plaintiff’s second EEO complaint was based strictly on a claim of retaliation.

Plaintiff has submitted written discovery to Defendant in which she seeks information and
documents pertaining to investigations and disciplinary histories for several employees. In
particular, Plaintiff seeks information pertaining to Patricia Kramer and Curtis Compton. Atthe time
of the allegations made the basis of this lawsuit, Ms. Kramer was the Associate Special Agent in
Charge for the El Paso office and was Plaintiff’s fourth level supervisor. Ms. Kramer has since
retired from the agency. Curtis Compton is currently a Group Supervisor, Special Agent with the
agency. Mr. Compton was not in Plaintiff’s line of supervision.

The written discovery requests at issue are Request for Admission Number 26 and Request
for Production Numbers 1, 7, 17. See Exhibits land 2. Specifically, Plaintiff seeks disciplinary
records or reports of investigation which may pertain to either Curtis Compton or Patricia Kramer.
In addition, the parties attended the deposition of Brock Nicholson, who was the deciding official
on the ten day suspension issued to ’the Plaintiff. Counsel for Plaintiff asked Mr. Nicholson a series
of questions pertaining to any disciplinary history for Curtis Compton. Counsel for Defendant
objected on the basis that the questions were outside the scope of discovery as permitted by the

Federal Rules of Civil Procedure. The parties agreed to submit this line of questioning to the Court
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for determination pursuant to a motion for protective order. Counsel for Defendant has agreed to
make Brock Nicholson available for additional deposition testimony (for questions pertaining to any
disciplinary history of Curtis Compton) in the event that the motion for protective order is denied.

Counsel for Plaintiff has also indicated a desire to depose Curtis Compton and Patricia
Kramer. Counsel for Plaintiff has further indicated a desire to question both Ms. Kramer and Mr.
Compton regarding their disciplinary histories. Ms. Kramer’s deposition is currently scheduled for
August 23, 2007.

Defendant asserts that the information sought by Plaintiff is not subject to discovery because
it is not relevant to the claims or defenses of either party, it is privileged information and the
potential for harassment outweighs any probative value the information may have.

II. ARGUMENT AND AUTHORITIES
A Scope of Discovery.

The séope of discovery is limited by Rule 26(b)(1) of the Federal Rules of Civil Procedure.
Fed.R.Civ.P. 26(b)(1). In 2000, the scope of discovery was narrowed from matters which are
“relevant td the subject matter involved in the pending action” to any matter “relevant to the claim
or defense of any party.” Fed.R.Civ.P.(b)(1). The amendment was designed to involve the court
more actively in regulating the breadth of sweeping or contentious discovery. Fed.R.Civ.P, 26,
Advisory Committee Notes, 2000 Amendment.

Additionally, the rules protect against the disclosure of privileged information. A court does
not abuse its discretion in exempting from discovery privileged information. See Fed.R.Civ.P.
26(b)(1) Fed.R.Civ.P. (discovery restricted to non-privileged matters). Government personnel files

are documents which have been construed to be privileged information. InSanchez v. City of Santa
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Anna, 936 F.2d 1027, 1033, (9th Cir. 1990), cert. denied, 502 U.S. 957, 112 S.Ct. 417 (1991) the

court held that:

Federal common law recognizes a qualified privilege for official information. Kerr
v. United States District Ct. for N.D. Cal., 511 F.2d 192, 198 (9th Cir. 1975), aff'd,
426U.S.394,96 S.Ct. 2119, 48 L.Ed.2d 725 (1976). Government personnel files are
considered official information. Zaustinsky v. Univ. of Cal.96 F.R.D.622,625 (N.D.
Cal. 1983), aff'd, 782 F.2d 1055 (9th Cir. 1985).
The Sanchez Court further held that:
To determine whether the information soughtis privileged, the courts must weigh the
potential benefits of disclosure against the potential disadvantages. If the latter is
greater, the privilege bars discovery. Jepsen v. Florida Bd. of Regents, 610 F.2d
1379, 1384-85 (5th Cir. 1980); Zaustinsky, 96 F.R.D. at 625.
Sanchez, 936 F.2d at 1033-34.
B. The information sought is not relevant to the claims or defenses of either party.
Plaintiff has indicated that the she seeks disciplinary information regarding Curtis Compton
and Patricia Kramer for purposes of establishing that Plaintiff was treated differently than similarly

situated individuals. Additionally, Plaintiff seeks disciplinary information pertaining to Patricia

Kramer for purposes of challenging her credibility. See Exhibit 3, E-mail dated May 29, 2007.

1. Compton and Kramer Cannot Serve as a Comparative Employee in the Present Case,

The issue of which individuals constitute appropriate comparators under a Title VII or
Douglas-based analysis is well defined and precise. In cases alleging disparate treatment, Plaintiff
must establish that other similarly-situated employees were treated more favorably. Plaintiff must
show that (1) an employee outside of his protected class was similarly situated; and (2) this employee
was treated differently under circumstances ‘nearly identical’ to his. Wheeler v. BL Dev. Cor., 415
F.3d 399, 406 (5th Cir. 2005). When assessing whether employees are similarly situated, courts
consider whether the employees were employed in the same job position, whether the employees had

different job responsibilities, and whether the same supervisor was involved in the decision making.

4-
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Coleman v. Exxon Chem. Corp., 162 F. Supp. 2d 593, 608 (S.D. Tex. 2001). In order for a plaintiff
to show disparate treatment, [he] must demonstrate ‘that the misconduct for which [he] was
discharged was nearly identical to that engaged in by an employee not within [his] protected class
whom the company retained.” Wallace v. Methodist Health Syst., 271 F.3d at 212 (emphasis added)
(quoting Smith v. Wal-Mart Stores, 891 F.2d 1177, 1180 (5th Cir. 1990) (per curiam)); see also
Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1089 (5th Cir. 1995) (same); Little v. Republic
Refining Co., 924 F.2d 93, 97 (5th Cir. 1991) (same). To be considered similarly-situated, the
employees’ circumstances, including the misconduct alleged, must be “nearly identical.” Perez v.
Texas Dept. of Criminal Justice, 395 F.3d 206, 213-14 (5th Cir. 2004); Okoye v. Univ. of Tex.
Houston Health Science Ctr., 245 F.3d 507, 513-14 (5th Cir. 2001) (summary judgment in favor of
employer affirmed where plaintiff failed to demonstrate her situation in regards to misconduct
alleged and responsibilities was nearly identical to other employees); Talley v. Bravo Pitino
Restaurant, Ltd., 61 F.3d 1241, 1247 (6th Cir. 1995) (“[T]o be deemed similarly-situated, the
individuals with whom the plaintiff seeks to compare his/her treatment must have dealt with the
same supervisor, have been subject to the same standards and have engaged in the same conduct
without such differentiating or mitigating circumstances that would distinguish their conduct or the
employer’s treatment of them.”). This steadfast rule requires that an “agency official” cannot serve
as a comparator for a “line employee.” See Carr v. Social Security Admin., 185 F.3d 1318, 1326-

1327 (Fed. Cir. 1999).
In the present case, all of the following circumstances demonstrate the complete absence of
similarities — both in duties and in conduct charged -- between Plaintiff and Kramer and Compton:
a) Agent Compton has been a Group Supervisor of Immigration and Customs Enforcement

since 1999 and has remained in this position at all times relevant to the present case. Compton
was not in Plaintiff’s line of supervisory authority.
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b) Patricia Kramer is a retired employee of the Immigration and Customs Enforcement. At the
times relevant to Plaintiff’s claims, Ms. Kramer was an Associate Special Agent in Charge in
the El Paso Office. Ms. Kramer was Plaintiff’s fourth line supervisor.

¢) Plaintiff was an Investigative Assistant with less than five years experience. Her direct
supervisor was John Johnson.

d) Plaintiff’s position, pay grade and responsibilities were drastically different from those of
Compton or Kramer.

e) Plaintiff was charged and determined to have submitted a false police report. Plaintiffagreed
to participate in the Pre-Trial Diversion Program and after completing six months of Court
supervised conditions, the charges against Plaintiff were dismissed. Neither Compton nor
Kramer have ever been charged with, let alone had any charges substantiated, any offense related
to: submitting a false report; making false claims; or, any form of falsification to the Agency.

For all of the foregoing reasons, neither Kramer nor Compton can appropriately be

considered a comparative employee within Plaintiff’s case. Accordingly, any discovery requests or

deposition questions regarding these matters should be prohibited and this Motion for Protective

Order should be granted.
2. Kramer and Compton’s Disciplinary History is Protected from Disclosure under the
Privacy Act.

The Privacy Act, in general, provides that:

No agency shall disclose any record which is contained in a system of records by any
means of communication to any person, or to another agency, except pursuant to a
written request by, or with the prior written consent of, the individual to whom the
record pertains.

5 US.C. § 552a(b)(1994); accord 5 C.F.R. § 297.401 (1996)(specifically applying the Act to

personnel records of all government employees). The protection against disclosure of such personnel
information extends to Kramer and Compton. Accordingly, without sufficient cause, no discovery
pertaining fo the disciplinary history of either individual should be permitted.

C The probative value (if any) of the information sought is outweighed by the harassment and
hardship which would result on the individuals.
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Plaintiff asserts that the disciplinary history of Kramer is relevant to Kramer’s credibility.
Generally, specific instances of the conduct of a witness, offered for the purpose of attacking or
supporting the witness’s character for truthfulness may not be proved by extrinsic evidence.
Fed.R.Evid. 608(b).

Curtis Compton and Patricia Kramer have been the victims of unfounded negative publicity.
In particular, Plaintiff testified in her deposition that she acquired negative information about Curtis
Compton from a web site known as “Narco News.” Additionally, there have been several stories in
various media outlets where either Kramer or Compton have been cast in a negative light. To the
extent that any disciplinary history may exist as to either Curtis Compton or Patricia Kramer, the
potential exists that if it is disclosed, it will make its way into these media outlets and be used for
purposes of further harassing and embarrassing both Compton and Kramer.

Additionally, Kramer and Compton are named defendants in a civil lawsuit, the basis of
which arose during their tenure in El Paso. Dispositive motions filed on behalf of both are currently
pending. To the extent that any disciplinary history may exist, there is a likely possibility that this
information may unfairly be used in an effort to undermine Ms. Kramer’s and Mr. Compton’s legal
rights in the lawsuit currently pending against her.

D. Document submitted for In Camera Inspection.

Defendant is attaching several documents for In Camera inspection, which may be responsive
to Plaintiff’s Discovery Requests. One of the documents being produced for In Camera inspection
is an Administrative Inquiry Report by Steven Cooper. Another document is an investigative report

by Ken Thomas. Defendant asserts that the findings of the reports do not substantiate Plaintiff’s




-

Case 3:05-cv-00336-HLH Document 37  Filed 08/06/2007 Page 8 of 32

allegations, nor are they relevant to the claims or defenses of either party.' Additional documents
are also being produced, however, no specific information which would reveal the identity of these
documents is being disclosed to avoid any possible violations of the Privacy Act.

Defendant asserts that the documents submitted for In Camera review are privileged and not
subject to discovery, that they are not relevant to either parties’ claims or defenses and, therefore,
are not discoverable. To the extent that either document may be discoverable, any probative value
is greaﬂy outweighed by the prejudicial impact on the personal lives of the individuals.

III. CONCLUSION

Defendant contends that discovery of the matters referenced above are privileged and not
subject to discovery. There is little probative value, if any, to the matters, and or documents,
Plaintiff seeks through this discovery. Any such probative value is greatly outweighed by the
detrimental impact of the lives of private individuals. For these reasons, Defendant’s Motion for
Protective Order should be granted.

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that this Motion
for Protective Order be granted, that Defendant not be required to disclose through written discovery,
or through deposition testimony of any witness, the disciplinary history, if any, of Curtis Compton

or Patricia Kramer, or any other employee without prior approval from this Court.

CERTIFICATE OF CONFERENCE

Because of the volume of documents being submitted, the exhibits referenced in the
submitted reports have not been included. If the Court desires to review the referenced exhibits,
counsel for Defendant will submit them.

?Additional documents pertaining to Patricia Kramer’s resignation from the agency will be
submitted once they have been obtained from the agency.

8-
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CERTIFICATE OF CONFERENCE
Counsel for both parties discussed Plaintiff’s discovery requests. The parties were unable
to agree as to the discover ability of the matters. However, both parties agreed that Defendant would
submit a Motion for Protective Order, to which Plaintiff would respond.
Respectfully submitted,

JOHNNY SUTTON

TED S T@Aﬂm
ARDO R. CASTILLO

Assistant United States Attorney
Texas State Bar No. 03984803
700 E. San Antonio, Ste. 200

El Paso, Texas 79901

Office (915) 534-6884
Facsimile (915) 534-6861

CERTIFICATE QOF SERVICE

Pursuant to Federal Rule of Civil Procedure 5, I certify that a true and exact copy of the
foregoing was served upon all parties of record this 6th day of August, 2007, and deposited same

Via U.S,, first-class postage-prepaid
Via U.S., certified mail X
Via facsimile

Via hand delivery

Mark Conrad

19411 Adkins Forest Drive
Spring, TX 77379-3026

and

Cori Ann Harbour
Schydlower & Harbour, L.L.P.
303 Texas Avenue, 9th Floor

El Paso, Texas 79901 } ,
Attorneys for Plaintiff /@/(A / Q

EDUARDO R. CASTILLO
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

RENAE BAROS,?&Q&_\\R

Ny

Plaintiff,

EP-05-CA-0336-H

MICHAEL CHER =
DEPARTMENT OF HOMELAND
SECURITY,

IR L S LS LD L D LD S A L

Defendant.
ORDER
Onthis date, came on to be considered Defendant’s Motion For Protective Order and Request
for In Camera Inspection in the above-entitled and numbered cause. The Court, having considered
Defendant’s motion, is of the opinion that said motion should be and is hereby GRANTED.

It is therefore ORDERED that the Clerk of the Court shall seal the in camera exhibit filed

by Defendant in this case.

SIGNED AND ENTERED this the day of , 2007.

HARRY LEE HUDSPETH
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

* RENAE BAROS,
Plaintiff,
v. EP-05-CA-0336-FM

 MICHAEL CHERTOFF, SECRETARY
- DEPARTMENT OF HOMELAND
- SECURITY, |

N X

Defendant.

DEFENDANT'S ANSWERS TO
'PLAINTIFF'S REQUEST FOR ADMISSIONS

. TO: Plamtlff by and through her attorneys of record, Mark Conrad , 19411 Adklns
'Forest Drive, Spring, TX, 77379-3026 and, Cori Ann Harbour, 303 Texas Avenue, 9"

= Floor El Paso, TX 79901.

COMES NOW the Defendant, M:chael Chertoff Secretary Department of Homeland
Secunty, and'submlts the attached Answers to P-Ialntlff's Request for Admissions.
| | PRELIMINARY STATEMENT
- The fabtual infdrmation sought by Plaintiff's Admiséions is not within the personal
"knowledge of any one employee or sevei'al employees of Defendant. Information
neCessary to those admissions seeking factual information was provided based upon a
review of available GoVemmenf records and information gathered collectively from persons
having personal knowledgé of the matters discussed. |
Responseé to those admissions seeking other than factual information were
prepared by Eduardo R. Castillo, Assistant U.S. Attorney, El Paso, Texas, counsel for

| Defendant.

1 | EXHIBIT /
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In answering these admissions, Defendant has complied and will continue to comply
with the Federal Rules of Civil Prdcedure, and speciﬁcallyv Rules 26 and 36 thereof.
Defendant objects and refuses to agree to, or be bound by; any attempt by Plaintiff through
his definitions or instructions to expand Defendant’s obligations beyond those set forth in
, the‘ Federal Rules of Civil Procedure.

| Pursuant to Federal Rules of Civil Procedure as stated above and Local Rule CV-36
of t.he United .States District Cburt for thé Western District of Texas, Defendant Unifed

States of America hereby submits its ahswers.
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DEFENDANT’S ANSWERS TO PLAINTIFF’'S ADMISSIONS

'REQUEST FOR ADMISSION NO. 1: Admit that Plaintiff was ranked number one on the

~ Best Qualified list prepared and issued by the Office of Personnel Management on or

~about January 25, 2002, pursuant to the vacancy announcement number INVSC/01-055

 Criminal Investigator.

~ ADMIT

: : REQUEST FOR ADMISSION NO. 2: Admit that Plaintiff made the Best Qualified list for

vacancy announcement INVS/01-096KRH, GS-9 Intelligence Research Specnahst

o 1{advert|sed in December 2001.

, OBJECTION: Defendant objects to Plaintiffs Request for Admission No. 2in

" that it exceeds the scope of permissible discovery as set forth in Rule 26 of

_the Federal Rules of Civil Procedure. The scope of discovery is limited to

 matters which are relevant to the claims or defenses of either party.
Plaintiff's non-selection for vacancy announcement INVS/01-096KRH was -

 not one of the issues which formed the basis of Plaintif's EEO Complaint.

Therefare th:s vacancy |s not relevant to etther party s claims or defenses.

o REQUEST F ADMISSION NO 3: Admit that Brian Pledger engaged in sexual
- harassment agatnst the Plaintiff, while he was her superior.

'DENY- Plaintiff filed a complaint of sexual harassment alleging that Brian
Pledger had committed acts of sexual harassment. However, the evidence
failed to support Plaintiff's allegations.

REQUEST FOR ADMISSION NO. 4: Admit that Plaintiff filed an Intemal Affairs complaint
~ with a copy of the answering machine message, against Brian Pledger for sexual
“harassment.

~ ADMIT

- REQUEST FOR ADMISSION NO. 5: Admit that former Associate Special Agent in Charge
Brian Pledger was issued a cease and desist Order by the Agency's IAJOPR in or around
late 2001 in response to the Plaintiff's complalnt of sexual harassment.

ADMIT-as a matter of policy cease and desnst orders are issued when
allegations of harassment are made. The issuance of such an order is not
indicative that there was a finding of sexual harassment.

REQUEST FOR ADMISSION NO. 6: Admit that subsequent to the receipt of a cease and
‘desist Order, former Associate Special Agent in Charge Brian Pledger retired from the
Agency. ,
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ADMIT that Brian Pledger has retired from the agency and that said -
retirement occurred at a date subsequent to the date that the cease and
desist order was issued.

REQUEST FOR ADMISSION NO. 7: Admit that Plaintiff filed an EEO complalnt m
November of 2002.

ADMIT

REQUEST FOR ADMISSION NO. 8: Admit that subsequent to Plaintiffs above-referenced
complaint(s) against Pledger, Plaintiff did not make the Best Qualified list for vacancy
announcement CFVHQ-2003-0058, GS-9 Intelhgence Research Speclallst adverhsed in
December 2002. ;

ADMIT that Plaintiff did not make the best qualified list for the above listed
vacancy announcement. Defendant DENIES, however, that Plaintiff's
complaint(s) against Brian Pledger in any way impacted Plaintiff's fallure to
make the best qualified list. .

REQUEST FOR ADMI$SION NO. 9: Admit that subsequent to Plaintiff s above-neferenced |
complaints against Pledger, Plaintiff did not make the Best Qualified list for vacancy
announcement CFICE-2003-0094, GS-1811-9, Special Agent posmon m May 2003,
 located in El Paso, TX.

ADMIT that Plaintiff did not make the best qualified list for the above listed
vacancy announcement. Defendant DENIES, however, that Plaintiffs
complaint(s) against Brian Pledger in any way impacted Plaintiff's fallure to
make the best qualified list.

REQUEST FOR ADMISSION NO. 10: Admit that subsequeht to Plaintiffs above-
referenced complaints against Pledger, Plaintiff did not make the Best Qualified list for
vacancy announcement CFICE-2003-0007, GS-9 Intelligence Research Specuahst

ADMIT that Plaintiff did not make the best qualified list for the above ||sted

vacancy announcement. Defendant DENIES, however, that Plaintiff's

complaint(s) against Brian Pledger in any way impacted Plaintiff's fallure to
~ make the best qualified list.

- REQUEST FOR ADMISSION NO. 11: Admit that subsequent to Plaintiff’s above-
referenced complaints, Plaintiff was "disqualified” in vacancy announcement CFICE2003-
0096, GS-1811-9, Special Agent position in May 2003, located in Las Cruces, NM.

ADMIT that Plaintiff was not qualified for the above listed 'vacancy
announcement. Defendant DENIES, however, that Plaintiff's complaint(s)

4
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~against Brian Pledger in any way impacted Plalntlff’s failure to make the best
e quahf ied list. '

i REQUEST FOR ADMISSION NO. 12: Admit thatin May of 2003, Plaintif resided less than

50 mlles from Las Cruces, NM.

e Defendant is unable to admit or deny thls'allegation Defendant has not
~ measured the distance from Plaintiff's reS|dence in May of 2003 to Las ~
Cruces

i L REQUEST FOR ADMISSION NO. 13: Admit that more than one Hlspamc female made the
~ BestQualified List under INVSC/01-055 DES, for Criminal lnvestlgator GS1811-9/11/12/13
L  positions in the SAC/El Paso office. ‘

ADMIT that more than one Hispanic female made the Best Qualified List for
~ the above listed vacancy announcement at the GS-9 level, but not for the
GS-1 1/12/13 level.

L :REQUEST FOR ADMISSION NO. 14: Admit that no Hispanic females were selected by

- | - Patncna Kramer under INVSC/01-055 DES, for Criminal Investigator GS-18119/11/12/13.

OBJECTION Defendant objects to thls Request for Admission in that
- Patricia Kramer was not the selecting official for the above listed vacancy
- and therefore was not responsmle for any.of the selections made.

; ,REQUEST FOR ADMISSION NO. 15: Admit that Isidoro Nunez was recommended for
~ hire by Patricia Kramer, and stated she considered him an outstanding Import Specialist
- whose expertise would directly contribute to an "ongoing national tobacco investigation”.

ADMIT
‘ REQ‘UEST FOR ADMISSION NO. 16; Admit that Patricia Kramer described the Plaintiff to

at least AUSA Juanita Fielden and ICE Group Supervisor Dominic Passanesi asa "black
widow" after Plaintiff reported Pledger for sexual harassment.

®

‘DENY

REQUEST FOR ADMISSION NO. 17: Admit that Patricia Kramer's "black widow"
statement was retaliatory in nature.

DENY

REQUEST FOR ADMISSION NO. 18: Admit that Patricia Kramer told several of her
~subordinate supervisors that the Plaintiff should not have reported Pledger to IA/OPR.
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Defendant is unable to admit or deny the allegation in Request for Admission
No. 18. Patricia Kramer is a retired employee of the agency. All
communication with Ms. Kramer is conducted through her counsel in
Houston. Despite repeated efforts by counsel for Defendant and counsel for :
Ms. Kramer, we have been unable to confer to determine the truth of this
allegatuon Defendant will supplement once we are able to inquire about the.
veracity of this statement. _

REQUEST FOR ADMISSION NO. 19: Admit that Patricia Kramer told Group Supervusor
Joseph Bosarge that she was furious at Plaintiff for reportlng Brian Pledger's sexual
- harassment to IA. A

Defendant is unable to admit or deny the allegation in Request for AdmissiOn
No. 19. Patricia Kramer is a retired employee of the agency. All
communication with Ms. Kramer is conducted through her counsel in
Houston. Despite repeated efforts by counsel for Defendant and counselfor -
- Ms. Kramer, we have been unable to confer to determine the truth of this
allegation. Defendant will supplement once we are able to inquire about the ;
veracity of this statement. ‘ '

REQUEST FOR R ADMISSION NO. 20: Admit that Joseph Bosarge told- Piamtlff that Patncna
Kramer is a vindictive person. |

' OBJECT|0N Defendant objects to this request for admission on the basis
of relevancy. The personal opinion of a third individual as to whether Patricia
Kramer was “vindictive” is not relevant to either party’s claims or defenses.

 Defendant further objects in that it seeks to compel Defendant to admlt or -
deny an event between Plamtlff and a third party. :

REQUEST FOR ADMISSION NO. 21: Admit that since the Plaintiff fi led the above-
referenced complaint(s) against Pledger and her non-selection, the Agency has conducted
continuous and ongoing IA/OPR investigations against Plaintiff up to the proposed 14—day‘
suspension in 2006.

 ADMIT that Plaintiff has been the subject of more than one investigation by
the Office of Internal Audit/Office of Professional Responsibility which were
warranted due to Plaintiff's acts of misconduct. Defendant DENIES that said
investigations were in any way motivated by Plaintiffs EEO activities.

REQUEST FOR ADMISSION NO. 22: Admit that at a “fact-finding" seminar (or by
whatever name it was called) held in or around October 2005 Special Agent Steven W.
Cooper was a speaker/presenter wherein he claimed his excellent fact-finding techniques
led to the substantiation of many of the allegations made in the July 30, 2002, letter to
Congress, by 10 females assigned to the SAC/E| Paso office, alleging dlscnmlnatory
practices within the El Paso SAC office.
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Ca ‘Defendant admits that a "Fact Finders Story" was presented to a fact finding
. candidate’s class on August 24, 2005. Defendant denies that any identifying
.~ information as to a specific investigation was presented. Defendant further
. denies that there was any mention of a finding supporting claims of

; fdlscnmlnatlon

Lo lREQUES'I' FOR ADMISSION NO. 23: Admit that Spec1a| Agent Steven W. Cooper's

~  investigation established that allegations of discriminatory practices directed at females by
. Patricia Kramer in the SAC ofﬁce had taken place as alleged by the July 30, 2002, letter to
L il ";‘Congress

Defendant admlts that there were findings of inconsistent promotion or
treatment within the El Paso office. Defendant denies however, that there
was a fi ndmg of gender discrimination or hostile work environment.

o REQUEST FOR ADMISSION NO. 24: Admit that the Defendant did not take any actionto
~correct or prohibit the established discriminatory, retaliatory practices of Ms. Kramer.

o 'OBJECTION Defendant objects to Plaintiff's Request for Admission in that
~ it presumes that Ms. Kramer engaged in acts of dlscnmlnatton or retaliation,
whtch Defendant denies.

. REQUEST FOR ADMISSION NO. 25: Admit that the Agency (IA/OPR) received evidence
- (acopy of a tape recorded conversation) that mdlcated that Plamtlff’s personal telephone
~calls were being intercepted. '

~ OBJECTION - Defendant objects to Plaintiff's Request for Admission in that
it seeks admission or denial as to a matter which is not relevant to either

" parties claims or defenses as required by the Federal Rules of Civil
Procedure. Whether a third party was, or was not, intercepting Plaintiff's
personal telephone calls is not relevant to her claims of
discrimination/retaliation.

 REQUEST FOR ADMISSION NO. 26: Admit that Patricia Kamer was allowed to retire
rather than face termination from the Agency for reasons that included the falsnf cation of
government documents.

OBJECTION - Defendant objects to Plaintiff’'s Request for Admission in that

it seeks admission or denial as to a matter which is not relevant to either

party's claims or defenses as required by the Federal Rules of Civil

Procedure. Both parties were admonished by the Court that discovery would

be limited as required by the Rules of Civil Procedure. Additionally, the

Request for Admission seeks information pertaining to a third individual
- which is protected against disclosure by the Privacy Act.

7
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 REQUEST FOR ADMISSION NO. 27: Admit that Patricia Kramer, in a management
~ meeting of her subordinate staff shortly after the Plaintiff complained of Pledger’s sexually
§ fmappropnate conduct described the Plaintiff as a “man killer.”

L Defendant is unable to admit or deny the allegatlon in Request for Admission

“ No. 27. Patricia Kramer is a retired employee of the agency. All
communication with Ms. Kramer is conducted through her counsel in
Houston. Despite repeated efforts by counsel for Defendant and counsel for

. Ms. Kramer, we have been unable to confer to determine the truth of this
 allegation. Defendant will supplement once we are ableto inquire about the

e verac:ty of this statement.

ADMIT

k‘ ,'k’:REQUEST FOR ADMISSION NO. 28: Admit that J.J. Johnston Assistant Special Agentin
 Charge knew that the Plaintiff had filed a discrimination and retaliation complaint against
-~ the Agency when he proposed a 14-day suspension for the Plaintiff.

~ REQUEST FOR ADMISSION NO. 29: Admit that J.J. Johnson, Assistant Special Agentin

- Charge, was aware at the time that he proposed a 14-day suspension for the Plaintiff that
~ other employees in the El Paso ICE office with candor and/or truthfulness issues had not -
. 'been disciplined for their lack of candor and/or truthfulness, ie Curtis Compton, Patricia

o . their lack of candor and/or truthfuiness.

DENY

1 Kramer, Giovanni Gaudioso, despite IA/OPR or Inspector General fi ndmgs substantiating

Respectfully submitted,

JOHNNY SUTTON
UNITED STATES ATTORNEY

9,000 g

EDUARDO R. CASTILLO |
Assistant United States Attorney
Texas State Bar No. 03984803
700 E. San Antonio, Ste. 200

El Paso, Texas 79901

Office (915) 534-6884
Facsimile (915) 534-6861
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CERTIFICATE OF SERVICE =

Pursuant to Federal Rule of Civil Procedure 5, | certify that atrue and exact copy of

the foregoing was served upon all parties of record this 14™ day of May, 2007, and
deposited same

Via U.S., certified mail o X

Cori Ann Harbour
303 Texas Avenue, 9 Floor
El Paso, TX 79901

Mark Conrad
19411 Adkins Forest Drive
Spring, TX, 77379-3026

Attorneys for Plaintiff W D @(/\9_/

EDUARDO R. CASTILLO
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

EL PASO DIVISION

RENAE BAROS, §
 Plaintiff, §
don §
§

V. § EP-05-CA-0336-FM
MICHAEL CHERTOFF, SECRETARY  §
DEPARTMENT OF HOMELAND §
SECURITY, | g
Defendant. §

| DEFENDANT’S OBJECTIONS AND RESPONSES TO
PLAINTIFE’S FIRST REQUEST FOR PRODUCTION

TO: Plaintiff, by and through her attorneys of record, Mark Conrad , 19411 Adkins Forest
Drive, Spring, TX, 77379-3026 and, Cori Ann Harbour, 303 Texas Avenue, 9™ Floor, El Paso,
TX 79901. , o

~ COMES NOW the Defeﬁdant, Michael Chertoff, Secretary Department of Homeland

Security and submits the following Responses to Plaintiff’s Request for Production.

JOHNNY SUTTON
UNITED STATES ATTORNEY

4000 09

EDUARDO R. CASTILLO
Assistant United States Attorney
Texas State Bar No. 03984803
700 E. San Antonio, Ste. 200
El Paso, Texas 79901
Office (915) 534-6884

- Facsimile (915) 534-6861

. EXHIBIT ,6

Baros/US’ Responses to Request for Production ‘
' Page 1 of 10
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CERTIFICATE OF SERVICE

Pursuant to Federal Rule of Civil Procedure 5, I certify that a true and exact copy of the
foregoing was served upon all parties of record this 14™ day of May, 2007, and deposited same

Via U.S,, certified mail X

Cori Ann Harbour
303 Texas Avenue, 9™ Floor
El Paso, TX 79901

Mark Conrad
19411 Adkins Forest Drive

Spring, TX, 77379-3026 s |
Attorneys for Plaintiff MD w

EDUARDOR. CASTILLO
Assistant United States Attorney

Baros/US’ Responses to Request for Production
Page 2 of 10
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GENERAL OBJECTIONS

1. The general objections apply to each document request and thus, for convenience, are not
repeated after each document request, but rather are set forth herein and are hereby incorporated
" into each response. The assertion of the same, similar, or additional objections or the provision

of partial responses to individual document requests does not waive or modify any of

 ' Defendant's general objections.

‘ 2 " Defendant's objections as set forth hérein‘ are based on information now known to
Defendant's attorney, and are made without prejudice to Defendant's right to assert additional

~ objections should Defendant discover additional grounds for objection.

3. Defendant's agreement to produce a document or documents in partial response to any of
the requests is not to be deemed a waiver of the right to object to other parts of the request or to
_ object to the production of other documents. . ‘

4. Defendant makes these responses subject to the reservation of its right to object to the
introduction into evidence in this or any other action of any of the information or material
~ contained herein or produced hereunder on any ground including, but not limited to, relevancy,
~ materiality, competency, and hearsay. : : ST

5. Defendant objects to any document request that calls for documents covered by the
_ attorney/client privilege, the attorney work-product doctrine, other applicable privileges or
documents that are protected by the Privacy Act, Title VII or the Federal Rules of Civil
Procedure. Defendant will screen all materials to be released to Plaintiff to remove privileged

~matters; however, in the interest of expediting production, there is a significant possibility that

privileged information may be inadvertently disclosed. By accepting production, Plaintiff agrees
that, to the extent there is any inadvertent disclosure of privileged information, it shall not
constitute any waiver of the privileges and all such material shall be immediately returned to
Defendant. Defendant reserves the right to object to the introduction into evidence before the
Court at any time before or at trial of information that is privileged under law and that has been
revealed or produced inadvertently. Defendant does not, by responding to these document
requests, waive any claim of privilege or attorney work-product.

6. Defendant objects to document requests which use such terms such as "any," "all," or
nrelated to" with respect to production of documents as being vague, overly broad, and unduly
burdensome to the extent they request irrelevant information or routine information of no
materiality to the litigation or are not reasonably calculated to lead to the discovery of admissible
~ evidence.

7. Defendant objects to the document requests to the extent that they are vague and
ambiguous, such that Defendant is unable to discern the meaning of a particular document

Baros/US’ Responses to Request for Production _
Page 3 of 10
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request or phrases or words used therein. Where possible, Defendant will respond based upon
their understanding of the document request.

8. Defendant objects to the document requests to the extent that they seek routine
information of no materiality to the litigation or information that is neither relevant nor
reasonably calculated to lead to the discovery of admissible evidence. : : ’

9. Defendant objects to the instructions and "DEFINITIONS" preceding the document
requests to the extent that they seek to impose upon Defendant any requirements beyond those
established by the Federal Rules of Civil Procedure. o ,

10.  Defendant objects to each and every document request to the extent that it seeks
documents that are not in Defendant’s possession, custody, or control. : ‘ '

Baros/US’ Responses to Request for Production

. Page4 of 10
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DEFENDANT’S OBJECTIONS AND RESPONSES TO
PLAINTIFF’S FIRST REQUEST FOR PRODUCTION

" {: Provide all records of any type pertaining to any misconduct inquiries or investigations

i | “conducted by IA/OPR/FBI or OIG including DAATS records, IA Security files, and internal
_ memoranda for all persons, including former ASACs Kramer and Pledger, identified in response

o - to Interrogatory No. 1.

k,f',OBJEC’TiON:‘ Defendant objects to Plaintiff’s Request for Production No. 1 in that it

exceeds the scope of permissible discovery as set forth in Rule 26 of the Federal Rules of

Civil Procedure. The scope of discovery is limited to matters which are relevant to the
- claims or defenses of either party. The production of any and all records pertaining to any
- misconduct inquiries or investigations for all persoms ‘identified as having relevant

 knowledge is clearly over-broad and beyond the scope of discovery. Defendant further
. objects in that this Request for Production seeks in_formation which is protected by the.

" Privacy Act.

o2 | Provide any and all written statements that have been signed or_adopted or approVed in

~ writing by any and all persons that have provided such statements in this case with the sole
- exception of those prepared at the request of attorneys for the Defendant. '

S RESPONSE: ‘Any and all writtén statements in the possession of the Defendant have been

~ provided to Plaintiff in the EEO Reports of Investigation which form the basis of this

" lawsuit. As such, the documents are equally available to the Plaintiff as they are to the

% Defendant and Defendant therefore does not have an obligation to provide said documents.

3 Piovide a copy of any stenographic, mechanical, electrical or other type of recording of
the oral statement of any and all persons that have provided such documents in this case with the
: exdgption of those prepared at the request of attorneys for the Defendant. '

RESPONSE: Any and all recordings of statements in the possession of the Defendant have
been provided to Plaintiff in the EEO Reports of Investigation which form the basis of this
lawsuit. As such, the documents are equally available to the Plaintiff as they are to the
Defendant and Defendant therefore does not have an obligation to provide said documents.

4 Provide a copy of Plaintiff s complete official employee file and copies of all IA/OPR
investigations since her initial employment to include the identification of the original source of
~the information leading to the IA inquires. This is meant to identify an exact audit trail from the
initial receipt of the allegation to the initiation of an investigation. If the Agency claims that an
investigation is still open or pending, please identify how long that investigation has been open
and the reason for any delays in its conclusion. ‘ :

RESPONSE: Plaintiff’s Official Personnel File is attached hereto as Exhibit A. This
request will be supplemented with copies of the IA/OPR files pertaining to Plaintiff once
they have been redacted to sanitize any information protected by the privacy act or law

Baros/US’ Responses to Request for Production
Page 5 of 10
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enforcement privilege.

- 5: Provide a copy of the Agency's policies regarding who aggrieved employees ,can‘ report
~ sexual harassment, discrimination, retaliation and hostile work environment. T

RESPONSE: Documents described as MD3090, memorandum dated October 9, 2003,
December 14, 2004, March 23, 2006 and March 1, 2007 are attached here to as Exhibit B,
" Defendant continues to search for any further documents which may be applicable to this
Request for Production. If any further documents are identified, which are not privileged,
this request will be supplemented with said documents. > ,

6:  Please provide a list of the Agency's supervisors and managers, that were assigned to the
El Paso SAC office during the period of 2001 to present, that have received any training
regarding illegal discrimination or retaliation in the work place, dates of their attendance, title of -
the course and a copy of the course material provided to the persons attending. '

'OBJECTION: Defendant objects to Plaintiff’s Request for Production No. 6 in that it
seeks information as opposed to the production of a document. Defendant cannot be
- compelled to create a document in response to a request for production. Defendant is not
in possession of any document responsive to this request. ' ~ '

7. Provide a copy of proposed removal letter to Patricia Kramer and all ‘relied upon
materials, signed by Jesus Torres in late 2005. | o e

OBJECTION: Defendant objects to Plaintiff’s Request for Production No. 7 in that it is
outside the scope of permissible discovery as set forth in Rule 26 of the Federal Rules of
Civil Procedure. The scope of discovery is limited to matters which are relevant to the
claims or defenses of either party. Patricia Kramer resigned from the agency in 2005, well
after Plaintiff ceased being a subordinate of Ms. Kramer’s. Any documents relating to Ms.
Kramer’s resignation are not relevant to either party’s claims or defenses. Defendant |
farther objects in that this Request for Production seeks information which is protected by
the Privacy Act. ~

8 Please provide a copy of all documentation pertaining to Patricia Kramer's involvement |
in the matters leading up to what is now commonly called the "House of Death” investigation.

OJBECTION: Defendant objects to Plaintiff’s Request for Production No. 8 in that it is
outside the scope of permissible discovery as set forth in Rule 26 of the Federal Rules of
Civil Procedure. The scope of discovery is limited to matters which are relevant to the
claim or defense of either party. Any documents pertaining to Ms. Kramer’s involvement
in any criminal investigation is not relevant to either party’s claims or defenses. Defendant
further objects in that this Request for Production seeks information which is protected by
the Privacy Act and the law enforcement privilege. The parties have previously been
" admonished by the Court to refrain from seeking discovery on matters not relevant to this

Baros/US’ Responses to Request for Production

Page 6 of 10




Case 3:05-cv-00336-HLH ~ Document 37 Filed 08/06/2007 Pége 26 bf'32

lawsuit.

9: Provide a copy of the policy or criteria that states each candidate for thepbsition in
vacancy announcement number INVSC/01-055 DES must have previously carried a handgun.

RESPONSE: The requirements for the position in vacancy amnouncement numbef o
INVSC/01-055 DES were set forth in the vacancy announcement which has previously been
provided to Plaintiff in the EEO Report of Investigation. o

10:  Provide a copy of the policy or criteria that states each candidate for the vacancy
announcement number INVSC/01-055 DES must have made self-initiated seizures. - -

RESPONSE: The requirements for the position in vacancy announcement number
INVSC/01-055 DES were set forth in the vacancy announcement which has previously been
_provided to Plaintiff in the EEO Report of Investigation. ﬂ '

11: Please produce a copy of the Agency's Affirmative Action/Divchity in th |
workplace/EEQ policy from 2001 to present. S

RESPONSE: Documents described as memorandum dated March 11, 1997, April 18,2002,

~ October 20, 2003, April 5, 2004, December 14, 2004, December 14, 2004, December 14,
2004, April 25, 2006 are attached hereto as Exhibit C. Defendant continues to search for
any further documents which may be applicable to this Request for Production. If any

further documents are identified, which are not privileged, this request will be

supplemented with said documents.

12:  Provide a copy of the policy or criteria that states each candidate for the position in
vacancy announcement number INVSC/01-035 DES must have prior law -enforcement -
»experience. '

RESPONSE: The requirements for the position in vacancy announcement humber
INVSC/01-055 DES were set forth in the vacancy announcement which has previously been
provided to Plaintiff in the EEO Report of Investigation. o

13:  Please produce a copy of the Agency's Table of Offenses, from 2001 to present.

RESPONSE: Documents described as Revised Table of Offenses dated August 23, 1999,
Interim Table of Offenses dated April 18, 2005, are attached here to as Exhibit D.

16:  Provide the name, address, and telephone number of the individual(s) who speciﬁcally
recommended Isidoro Nunez to the recommending/hiring official Patricia Kramer.

OBJECTION: Defendant objects to Plaintif’s Request for Production No. 16 in that it
seeks information as opposed to the production of a document. Defendant cannot be
compelled to create a document in response to a request for production. Defendant is not
in possession of any document responsive to this request. Defendant further objects to the
extent that this Request for Production seeks the home address and phone number of
federal law enforcement officers. Said information is protected from disclosure.

Baros/US’ Responses to Request for Production _
4 Page 7 of 10
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