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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA -

RICHARD A. HORN, *

Hainpeiif, A
¥. C.A. 94-1756 (RCL)
FRANKLIN HUDDLE, JR., | PILED UNDER. SEAD

Defendanc.

L AV e R e

DECLARATION OF JOEN A. RIZZO
ACTING GENERRY CCOUNSEL
CENTRAL INTELLIGENCE AGENCY'

I, JOEM A. RIZZO, herez;y; declare and stare:

,_1. X am t};e Senio'z Depu‘cy General Coungel of. the Céntral
Intell igenca Agancy tCIAl.. I have s'erved in :‘hls pcs:j.éior-i gince
1895 and have been e.?rvgloyed as -an attorney with the Gffice of
General Counsel (OGC) of the CIA stuce 1976. '

2 . Ssction 20 of r:he Central Intelligence Ageney Acn e
1843, as awended, 56 _u;s.c. § 403, esti:\bl'ishad the position of
General. Cdm;sel of the CIA. The Ganeral Counsel serves as the
chief legal officer of the CIA and pecforms such functions ss

_the Director of the CIA mey prescribe.
3. 7he position of Génera]_. Couz;se:j. ig cuzréntly vacant. I

t

saerve, thervefore, as Zcting Gensral Counsel of che CIa,
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x. PURPOSE OF THIS DECLARATION

§.' % make the followi;;.g statements bas=d upém .pe'rspnal
koowledge and information made available to me in my official
ca;:acfx.t;y. T have dir‘;c:ed thac an inquiry be condﬁcted into che
Jiifting and volling back of 'czrr. amployes Arihur K. Sroswn s cover
and ;-:h;r this Court and the Court of P{ppea;s weré not made aware
of ch;.s changé in cover stétus'. The inguiry inclpded a review
‘6:? CIA records ana. tnrerviews of CIA persnz;zzal.

'5- ‘Bas;ad. upo':m the results of this inguiry, I mderstand
Thir an attor-ney wichin the &i:iga:.‘..bn bDivision of OGC was m-ade
aware in Jenuary 2005 that Mr. Brown's cover had been iifred and
rollad back in 2002, but did nor ot by bi% AOGC supervisors or
thé ﬁepars;ment 14 Justice ZUTOTREVS han&lix_zg tiis case Of th:ls
change in cover star_us’. Clearly, the CIA had a duty 'to notify
the Department -of Justice and the Court of. t;;is,change'. T teke
re:sponsibni'ﬁy for rhis Eailure'aid‘profquz«.dlf apologize To this
Court. As a re’sﬁln. hd .Will. caice appropria:_e'disc'iglinary ac.:tion
in this niatoe;. .' in zé@ditian, OGC wae not ma.de" sware of :be
decision to lift and. roll bac_:'k M. Bron:'r;‘s.covér bativaen 2002
and 2005. As a result, the Department of Justice.an,d the courts
were not timely informed. I 21so have E%ken gorrective action,

.which is described below,.to emsure that 0GC will be involved in




such decisions'where. &s here, the decision rzlates toO matiers

‘.‘hac are cthe subject 'of ii :igat*on.

IX.  EROCEBDURAL HISTORY

G. 'mrougﬁ the exercise of my officizl duties, T am
gena*ally familiar with chis civil actian. T underscand that

the Plaintiff £iled this civil zction on 10 Zugust 31994 seeking

" money damagee from nemed federal defendants FTranklin Huddle,.

Jr., the former u.S. Chiei of Wission in Rangoon, Burmz, and

Arcthur M. Brown, former CIA emplovee (previously identified on .

the record in this case as *Defendant II*}, in cheir individual

capacities for zllegad violations of civil rights and anci-

wiretapping svatuctes during Pleintiff's employment wich the Drig -

.:nfcrcement Adminiscration (DER). I elzo. understand that on
"ebr\.ary 2000, George J, 'l’ene\:. then Director of Central

Incelligence (DCIY, asserr_ecz Formal claim of szate secrats ard

stacucory priv:.leges describ:.ng the classif(\ad inFormatiom

::cnt:a.med in two Iaspector General Reports {IG Reports) tHet

| wexe soughn b-y ;.he Plain"if £ in mscevevv.

7. The GIA sunporced its state Secrets and statucor}r

pr:wileg:s claim with an tmclassit:.ed declara:ion by DC:I Teset

"filed under seel buct aveilable to- The 'olamcux: and a ciass ¥ied

declaratmn hy pCI 'I'enet filed in camers far the (:ourt s &x’

gc_z" £g raview (Classified DCY Tenet :\ecla*a.t\onl among the

3
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catagof:es of cla;:s:.fied informa::ion ue=cr:‘bed in the CIassz.‘ieé
" DCI Tenmet Dec¢laration wag chs then-c;assiriec fzct that .&ri,h.x_ )
4. Brown l'Dezenda.ns II°) was a cever; .,mployee of I:he cxn.

8. The Covernment movad to dismiss r.hi‘s accion on The.
bas;is'_ of the séate. sacrats and sta.tu:or); privileges ir'L Kovsnber
2000 and t:hié Courc g:antéd the Government’'s motion and :

dismissed "}u.b casg as to bSch de:’-enda';-.rs in July i’QGL
-Plaint:.tf afpealed. In Fume 2007, che P.S. Court of
'Apﬁeals for the Districx:'_ of Columbia .Circuitl: affirmed in paxt
and revetsed in pact. THe appeals couzt af_‘;‘iruieg‘ the dismissal
&5 to defendant Bro;»u {*Defendant II%j, buc ravarsed and

remendéd as to defendant Kuddle.

1. sumsEguEws DEVErOTMENTS
10 Upon remsnd, the Chief af CeC's uztwge.:.:m m‘.v;szoﬁ.

: assigned this case to a new Litigation Divasion strormey .z.n
September 2007, m the pmcecs of prepc.nng for procsed:mgs an -
remand, thisg atmmev leamed in Decendber 200‘7 that Mr. ‘Brown
was no longer undsr cover and that be had retireﬂ from che CIA.
™his éc,torgéy promptly nats.fiei the Chief of the Litigation '
Division and (:he Department af Justice. On. 32 January 2008, the
Govemmcnt filed.a Neotice informing -.he coure -.hat the CIA had

. .liftea Hr. Brown's cover in.2002, thRat he bad retxr_ed from the -

CIa in 2005, and chac further information regarding these

>
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developments. ;-sculd.be 'z'or:hcoming. T sﬁbsequaztly ordexrad an .
inquiry'iat_o 'the faéts_ and cizc&astances igzding to the roll

back of Hr.- Br_uvn‘.'s:cover and the failuve of OGC ic promptly

notify the Departmsnt of Jt;scice and the Covxt as co the cover

changs whaen it ofcurred.

Joskt

1. On id Febm rv 32008, Flasinti s filed 2 Motion for
Delief from Judgmenr ag Lo Defendant I1I; or, in the Rlternative.

. for an Order to Show Cause &nd/or for Sauctions.

V. SOSERY OF EROWN’S uxmmw EMELAYMERT AND COVER STaTus

12, The resul:: of ,he 1rqu1ry into the. 'circumstances.of
tha ch.a:nae in N.‘r. Hrowm's smployment c.f!(_l cover s:atus axre .
describad .‘Ll'l SEgtion'V below., In summaYYy, Hr. Brown's cover was
‘lif_téd" in June 2002-and ’volled back® te ‘his eatranca;on-dg:y.
(ZOD} date with.the CIA in Februsvy 1380. e z.%etired from the
'CIA in Februsry 2005. Therefore, the CTA has sutborized Mr.
Brown to disclose publicly--and the. c1a acli::m'elédgés pubiiclyw-
that Mr. Brown was employed by che CIA from 1980 Lo 2005. As a
- _coaééqqa.ﬂce, t-he CT4 and Hr. Brown acknewledge publicly that Mr.
'Bro\m served as a c:_;: employee in Rancoon, Burma, durin;g the
events alleged in chvs civil actzon. It is no. lgnger necessary
o refar co wx. Brotm in the racord eas ‘Defeﬁd_én: Ir.*

12. iNotwicheranding nhe.ch&zzge in hia tover srarus, tﬁe

CIA.and Mr. Brown cannot disclose publicly withont damage to the

5

.

- - amtn A ina ¢ s bt ht it e tormr— atR e hs 4 ¢
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-
-

nationzl security the nature and deta;ils of Mx. Browm's
classified intelligence sotivities on beha2lf of the CIA during

the period in guestion.

V. BROWR'S @mmmésmu;g
. 14, In response to :he.event:'s des;:rihed abova, I 'arder_ed
an’ iﬁ(zuir'y into the circumstances of the c'x;engé in ¥r, Brown's
. employment and cover, status aﬁ& the CIa“s failure to notify
Department of Justicé atctorneys l;andling the case of ;:h'a: chenge
when it oceurred. I will now describe for this Court the
rgsules of that inguary. . '
» 15, The <‘:.IA. zses “cover® to ‘cemqeaii an empléyge's
relition'shi’p wich the CIA. A CIA employse whp has no ostansihle
emploviment relationship wi'th the CIA is ~under cover® and is
referced to as a “coverz® employee. ' .
16. The Cla craate;; a cover file for each .'co\}ert emp‘loyee.
The cover fila.is the'CIA's official record of a covert
employee‘s cover tiistor}' with the CIA. It indicates, amopg
- ocher things. the dates ar employee was under 'c§=rer, :‘ha ;ypels
of cqver used, and any changes ia cwer'_s'ca'*:us,
17. Mx. Brown's cover file indicates that he was \:mderA
covar Srom his entrance-on-duty (S0D) Eas:e of 19 Febru'a;:.y 1980

mcil 16 June 2002, ‘The file indicates that ¥r. Brown then
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cont.im;ec‘z To serve the CIi as an pverc enployee until the dace
| of his Tetirement from the CIn on 3 February 206S.

18, The file indicates that on 3 Lpr:il 2002, 1-'.::.. Brown. )
requested that the CIA *lift” and. "roli back® bis cover bacausa
he had been a;pﬁoinced as tho ﬂst:-iax{ai Intelligence Officer l'm,O)
for East Asia. The ¥IO is & senior level iaositiop geqlsiring

" interaction with individuals across the intelligence communicy.
in the privata secécz; a:se in acadsmiaz. It would be difficulc
_To serve in this positiow’ while vnder .cover. "ﬁ}e. NI0 T0r East
‘Asia is a méfxbg:: of the National intelligence Council (NIC).
The NIC :Ls compased of sar:icl'.sr analiysts within the igtglligent&
cnmuxiity and subscantive eXpPEYLS i‘ram.:he public’ and §rivatel
'sector'who are apbointed'by. report to, and serve at the
pieasure of, the birecror of Naticnal Intelligencg rogr) .t Amon;z
the ducies <;£ r;'-ne ®IC .S.s to produce Rakional .Zmellige!xce.
Esz:.{mabes (ﬂIEg-) ¢ which :répresezit-thg aurhoi:i\:at:ivg ;ri,ew of the
Inrelligenca Commmity. Ses 50 U.5.C. § 403-3b. .

s, .Is‘z respoiise to N2, Brown’s ceguest, the CIX "lifted’ -

his cover effécrive 16 June 2002. In addition, the -CIA *rolied
_’back' Hr. Browm's cover to 'hi.s EQD 'da.u:e in 1980.
20, when cover is lifced, this ha;«s prospective

epplication. In Mr. Brown‘'s case, thig mesns that from 15 June

' In 2002, the NIC worked for the INI'c predecessnr, the DCI.

{
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2002 he was ‘no longer under cover, but was instead an overc-
smployee of the CIa; that is, he could acknowledge publicly ‘that
he was an employee af.%l;e.cih_irom thar date forward.
‘ "21. when cover is rolled -"oacic.‘ however, This bas
" retroactive applicatig_a. Tn My, Browd's _c&fe. this meéans that
nel could acknowledge lpu‘nlic!y not only tha:'-he was cuxrently =
CIN employee, but thst he wss & employes of the CIA since 1980.
Z2. A change in cover s‘.atus. suc'h .65 lifting or rollmg

* bsck cover, affects only, I:he ..uthon-ration ta disclose the fact

of ¢ T!z employment. Tt does not, by irself, authoriza public
u.salcsm:e af r:he nacera and dacaus of classi ieg -ntell:.gence
acrivitias, nox does iv atherwise rel‘eva an employes of the
ohliga.tmr‘s of his secrecy agreement that he signed upon his
enployment w:n:h The CTA.

23, Jn retrospect, the CIX has concludied that ir was &

-. mistske to voll back Mr' Brown's cover in '2005 Notwithstmdincr
.taat facrt., a,.tez: tae CIA in 2000 had assetted the state aecret;s
snd si:at:utory priv:.leges over, ‘among other t:hi*zgs. Hr Brown's |
;hen-fsec:ret emplument relationship with the CIA-~the.CIA had &
duty'to prompely notify the Department of Justice and this '
Court. If guch notificarion had bean.timely' made, the record
could have bsen correctad befors th:.s Coure *_ss,ua:d icg Gecigion

on the Bovermment's motion r.o dismiss. The €Iz fsiled in this

8
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"duty and for that I express my profound apologies to the

Dgpsrement of Justice and ve rhis Court.

. VI. THE APREAT
24, When ﬂl:-..n 'i ezled the dismisssl of this action
in Eugust 2004. chs CIR compounded rhis failure im the court of

appeals. After Plainfiff appealed, - the Govqrn.—‘ne!i‘a filed 3

morion for susmﬁry affirmance and, vltimerely: appellate briefs. .

a8 furcher Gescribsd batow, because of cha CI's f2ilure to
notify the Department of--.?;xshice of the cha;:ge in. Mx. BYown' ¢
_cove* starug,. thie Government's fz.lings incorr ec;:ly indicat':sd_
thas !t:r Hrém: was s\.i:l & cwert axployee of the C.A.

’ 25. The appella:e proceedings prsv‘ ded the CIk an
opportx.nity to d‘scover its mista}ce and correct the record in
the district court and court of appeals, but ws fziled to do so.
sefore Ziling the Government's motion for summary affirmance in
Jénua.i*yv 20903, che u‘.s'. Artcorney's crft'ice for che D:’:strict of
Colunbia t:raa:smitteo. the drafr motion te OGC‘s fnr the cs:sr.amary
agency J.ega.z. facrual, anrz claesiiication rasuew. Tbe draft '
morion con51st:ecs of two parcs: a clasqlis.éd motion and a

compenion excerptec_l, unclassified motion, 0GC'sz Lil:igation
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Divigion in ;x.ium traﬁsmitr.ed the draft mot‘-io'n to cthe Directorate
oE- Operations {(DO!* for rhe facgual ‘and classificarion :és'iew. '

34, At-'this zime, '«:r Srown was .t:é._e Chigi of the Easr asis
{ n.) Div:.s:r.cr_r. a givision within che NCS. EA division nas an:

.

o6C act:pmey as'signed te it who sexves as its legal advisor. -
Both Mr. Brown and the OGC lzgal a&vis;ar in BA Diy:'.si'c)n reviewed
the drafc motion and identified those pcrc:ldnls that--unbelmovwnst
to tha U.S. :’-;ttorney'slﬂffice- -ware inaceurate beczuse they
miscakanly stated char 'Mr'.' Brown was seill under cover. when in

' fact his cover had meen lifted and rolled back im 2002. The 0GC
legal. adviser in Ea Divis’i.os; brougilt these inaccuracies to"bhe'
atcantion of tha' Litigation Division aci:cmey who vas handling
tpe cane _iu’ January 2008,

27. That Litigation Division stctorney reviewed the drafrc
ma'tior; with. the NCS Associave informstion Revi'gv; Officer (RIROI,
a CIh-'of-:ticia;L responsi.b‘.‘.e' for conductinw. classification rav‘iews-
of legal filings. 'Thereaf;:er, he discussed -w*th‘the Chief of
tHe Le.tigation Division and :he Assistany Unized States Atbtorney.
the c‘lassific:ation status of other specific fac:s con:ained in |
.the draft motion chat were untelated to Mr. Brown* s covear
status. The;é ie Ao éqﬁ;eatioﬁ'.in the file that this attorney -

ever brought Mr., Brown's change in cover status to the attention

! the n.:ram:gxata of Opecanims (D01 has $ince besn rensmed che mt:lana" .
Clapdestinz Service (NCS} ané will ba re"arzed <o a5 sush for the remainder of -
<his declavarion.

i
c <
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of the Chief of che ;..itigacicn- Division ur to' he U.S.
Attoyney'’s Offica. This actorney dods notc zjecalll that he ever
‘brought it £o the attention of che Chief of the Litigation |
Division, or any othar actormey iz the Licig&tian'nivisién, ‘or
the U.S. Attormey's Offics, Furthermore, the Chief of
Litigati;s'n' does not recall that 'r;his matkber was b'zought. to his

‘ zrrantion by the ztfarmey. AS & conseguence, r.ha Ciﬁ
tramsmictad ro tha 1.5, rs.ctorney Ofiice an approved version of
the drafr motion .Eor summary affirmance t:hat’ incorrectly’ stated
t‘.hat Mz. Brown wes still -uader cover. Subzaquent Govermment
‘oleads.ngs on appeal consequantly parpesuated t‘*a inacourate '

information regarding Mr. Brown's cover SIatus.

VII. CORBECTIVE 2CTTON

&,  Covex Procedures

-.28. 7he €IA's injtial mistake wes x’a;:.lmg to notify this.
.'.Cm:-rt when iE changed :!vxr Brown‘s ;:over s;.:atuu in 2002. when

the NCB.was considering changing Mr: Ba:cwn's cover st%atus, ir,_ .
knew/ that ‘he was ¢ defendant in chis Ec:wu and that bis cover
states was a s‘m‘)ject of r.hé state seqrsts privilege-asser.t'ian in
this action. Under tba circumstuncae. it shonld have k.novm that
a change in nis cover scatvs might have implications For this
lizigation. The HCS ¢hould have consuited with o6C during the*

cover roll back process so.that OGC attorneys could have

11
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giscussed the mizrer wiz;h the Department of Justice and"
. Gstermined whethér the Courr should be notified. There ia no
indic;atign that the WCS notified OGC at that time.’

29. In order to aveid rhis mistake in the future, I have
asked the NCS to take the following corrective.accioh. In all
ciéa-qms:ances wkare an emplovee's cover status is ;eievaz;t to
pendxng 1e:ga1' proceedings, OGC and the ¥CS shell éoordinaue
before any cover changes are made. The NCS L\as agresd to take
this c:o*recciva action.

B. oificze.ot General Cmmsal

30, Wher 0GC rew.e'v;ed the -Governmwent' s draft -notion for
summary affirmance, tha CIA missed an opportunity to discover
and pivigare its initial mista»ce in changing Mr. Brown's cover
without noéifyinq'cﬁa Depa'rtment of Gu'stir:e and this Court. I
conéider this the r;wre seriove of the two mistzkes becauss,
notwithstanding the NCS's iritiasl failure o consult with OGC
dur:.ng the covar rol:. hack prccess during the CIA‘s review o*’
the draft motion Mr, Brown and his 0GC legal advisor pukt o'
Lit:iga:'ion pivision on 'actue’u notice of the insccurate
_stacamenr.s t.‘han Mr. Brown was ‘gtill under coverx.

31. A% 2 caredr pnblic servant and acting chief legal

off.i’cer_o: the CiA, I underscand.OGC's professionsl lsga,l

! Ben. Declsrerion of Robars J. Exringer, ar § 4y Declzracion of 3. Jehn
fedsan, ot ¢ 4 . o

12
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responsibilities and teke very seviously its obligation of

cumplete candor with the court. In this case, O0GC eid net -

pe»*form up vo the standaxds of tius OIE:.CE, and the sx:andards of:
‘ pez:fomamce the Court- has every reason to'expect from goverument

atcomeys. E'or chac, I spologlze and, ag noved zbove, I will

take a:aprop 5te disciplinary action in this matrsr.
. i

® * ® *

1 hemeby ‘declare under pcnalty of periury that the

foregoxug is truc and correc...
s
Execured :I"i.a 2-"-’ day of March, Z20085.

S l'-

3 ! '™ - !

et ' ot

Jghn'A. Rizzo -
acting Gensral Counsel
Cemr_al Intelligetee "Sgency

b o

e




